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1. Background on the MCC Project 

In 2015, the Business Law Section of the American Bar Association (“ABA”) formed a working group (the 
“Working Group”) to draft model contract clauses (“MCCs”) for U.S. buyers to include in their 
international supply agreements for the purchase and sale of goods. The MCCs equip U.S. businesses with 
a set of contractual tools to improve the human rights performance of their supply chains. The Working 
Group published version 1.0 of the MCCs in November 2018 here (the “Report”). The Report highlights 
that companies that adopt the MCCs would find that they support both improved human rights 
performance and legal compliance with the growing body of domestic and international governmental 
regulations that enhance corporate accountability for human rights abuse within the supply chain. Indeed, 
stakeholders—including business partners, consumers, investors, employees, and governments—are 
calling on businesses to pay more attention to the human rights performance of their supply chains. The 
MCCs offer one avenue for addressing human rights concerns, both operationally and legally. This feature 
makes the MCCs attractive to a wide range of businesses, including not only those that wish to improve 
their human rights performance, but also those that realize they will ultimately be required to take such 
measures. 

A buyer interested in adopting the MCCs would, as a first step, take their human rights policy (usually, an 
anti-trafficking policy or a supplier code of conduct) and include it in the contract as an additional, binding, 
schedule, referred to in the Report as “Schedule P” (P for policy). The buyer would then pick which MCCs 
make sense to include in their contract and edit them as they please. The Working Group operates on the 
view that one size does not fit all, and so, the MCCs are drafted to be modular, such that any given buyer 
can choose among them and also edit or otherwise adapt them to suit their purposes and appetite. The 
Working Group also does not take a position on what Schedule P should or should not contain; the content 
of Schedule P should, in other words, be decided by the buyer, based on their industry, human rights risk 
exposure, and other considerations relevant to their circumstance. We refer you to the Report to better 
understand how the MCCs work. 

While the MCC project improves the prospects for human rights protections in global supply chains, it has 
a serious shortcoming, which is that it addresses only one piece of the human rights violating 
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machinery—the supplier piece—without addressing the other crucially important piece—the buyer 
piece.1  

Version 1.0 of the MCCs placed all responsibility for human rights violations on the supplier and 
overlooked the role of buyers’ poor purchasing practices in contributing to such violations. It also 
overlooked the importance of providing remedy to the victims of human rights violations and of making 
buyers and suppliers jointly responsible for providing remedy. Thus, version 1.0 did not recognize the 
separate and independent responsibilities of buyers and suppliers to identify the human rights risks 
inherent in their contracts, or to take integrated action in response to those risks and their materialization 
into human harm.2 This approach is fundamentally out of alignment with the United Nations Guiding 
Principles on Business and Human Rights (the UNGPs), which should serve as a normative floor for 
initiatives such as this one.3 

The buyer piece is crucial because poor purchasing practices (e.g. poor order forecasting, knowingly 
negotiating contract prices below the cost of production, or making last minute changes to orders without 
giving suppliers additional time to complete production),4 can significantly undermine the human rights 
performance of suppliers.5 Indeed, a causal connection can be drawn between supplier-squeezing 
purchasing practices and human rights violations at the supplier level. 

 

1 Sarah Dadush, Contracting for Human Rights: Looking to Version 2.0 of the ABA Model Contract Clauses, Symposium, New 
Perspectives: A Discussion on Modern Global Supply Chains, 68 AM. U. L. REV. 1519 (2019), 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3420479. 

2 John F. Sherman III, The Contractual Balance Between ‘Can I?’ and Should I?’: Mapping the ABA’s Model Supply Chain 
Contract Clauses to the UN Guiding Principles on Business and Human Rights, HARVARD KENNEDY SCHOOL CORPORATE SOCIAL 

RESPONSIBILITY INITIATIVE (2020), 
https://www.hks.harvard.edu/sites/default/files/centers/mrcbg/files/CRI_WP_73_Sherman.pdf.  

3  The UNGPs recognize the need to hold buyers responsible for the human rights impacts of their conduct, even when those 
impacts are indirect. They hold that, where a company causes or contributes to the risk of human rights harm, the 
company should use or try build its leverage to prevent the harm and remediate any harm that occurs. And while the 
company is not expected to remediate the harm where it did not cause or contribute to it, it is expected to use or try to 
build its leverage to prevent the harm from occurring or re-occurring. The UNGPs have become the authoritative global 
standard on the corporate responsibility to respect human rights. They are referenced and incorporated into a growing 
body of laws and regulations that mandate and incentivize companies to conduct human rights due diligence in their value 
chains. To the extent that human rights due diligence is not already required by the laws and regulations of various 
jurisdictions, it likely will be in the future.  

4 A classic example of contribution by a buyer to creating the conditions for human rights harms to occur is “changing 
product requirements for suppliers at the eleventh hour without adjusting production deadlines and prices, thus pushing 
suppliers to breach labour standards in order to deliver.” UN OFFICE OF THE HIGH COMMISSIONER ON HUMAN RIGHTS, THE CORPORATE 
RESPONSIBILITY TO RESPECT HUMAN RIGHTS 17 (2012), https://www.shiftproject.org/resources/publications/the-corporate-
responsibility-to-respect-human-rights-an-interpretive-guide/. Also see See, e.g., FAIR LABOR ASSOCIATION, FORCED LABOR IN 

SUPPLY CHAINS (2019), 
https://www.fairlabor.org/sites/default/files/documents/reports/forced_labor_guidance_update_july-2019.pdf; ETHICAL 

TRADING INITIATIVE, GUIDE TO BUYING RESPONSIBLY (2017), 
https://www.ethicaltrade.org/sites/default/files/shared_resources/guide_to_buying_responsibly.pdf; BETTER BUYING 

INSTITUTE, GUIDELINES FOR “BETTER” PURCHASING PRACTICES AMIDST THE CORONAVIRUS CRISIS AND RECOVERY (2020), 
https://betterbuying.org/wp-content/uploads/2020/04/Better-Buying-Special-Report-COVID-19-Guidance-for-Brands-
and-Retailers.pdf. 

5 Furthermore, recent trends show a rising number in domestic litigation involving forced labor in the supply chain against 
retailers of goods. See Ramona L. Lampley, Mitigating Risk, Eradicating Slavery, 68 AM. U. L. REV. 1707 (2019), 
https://digitalcommons.wcl.american.edu/aulr/vol68/iss5/5/.    
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The research has found that poor purchasing practices are often at the root of human rights violations 
occurring at the supplier level.6 Furthermore, in the context of the ongoing COVID-19 pandemic, 
purchasing practices have become a matter of (even more) urgent attention. Multinational buyers are 
relying on force majeure and other contract cancelation clauses in their supply agreements to exit their 
agreements in ways that many are describing as dangerous and irresponsible, both in the short and the 
long term.7 Buyers are canceling contracts and refusing to pay for orders, even where suppliers have made 
the goods required, and even when the orders were placed (and shipped) before the lockdowns took hold. 
With some notable exceptions, buyers have done this without regard to the harm caused to vulnerable 
supply chain workers.8 Such practices are at odds with the buyer’s responsibility to respect human rights 
under the UNGPs. 

The Working Group has well received this “missing piece” feedback and is committed to addressing the 
issue of buyers’ purchasing practices and of buyer’s responsibility for the human rights performance of 
their supply contracts. As new Working Group members, Sarah Dadush and John Sherman, General 
Counsel SHIFT (acting in his personal capacity), have been tasked with updating the MCCs with an eye to 
improving buyers’ purchasing practices and the buyer-supplier relationship. To this end, Dadush, 
Sherman, and other responsible purchasing team members (including, Olivia Windham Stewart and 
lawyers from the firm Linklaters, which is generously offering pro-bono legal support to this project) have 
drafted new, buyer focused, MCCs (the Buyer MCCs) as well as a buyer code of conduct (the Buyer Code).  

The overall objective is to use supply agreements as a mechanism for articulating and operationalizing, 
contractually, the buyer’s responsibility for the human rights performance of its supply chain. Of particular 
relevance is finding places in the contract to improve how the parties collaborate and coordinate to ensure 
that their contract produces positive human rights impacts and effectively addresses negative human 
rights impacts. The proposed changes to Version 1.0 of the MCCs, which reflect and track the Buyer 
Code, generally fall under three categories of recommendations, focusing on three inter-related aspects 
of the buyer-supplier relationship:  

1) the contract negotiation stage recommendations, which involve guidance on how to determine 
the contract price and carry out due diligence;  

2) the contract implementation or performance stage recommendations, which involve guidance 
on how to navigate situations where the buyer wants to change aspects of the contract or a 
particular contract order, for whatever reason (including, for example, a pandemic), so as to 
minimize pressure on the supplier; these recommendations also advise that the supplier and the 
buyer should jointly assume responsibility for providing remedy to workers whose rights have 
been infringed during and in relation to the contract’s performance;  

 

6 See, e.g., FAIR LABOR ASSOCIATION, FORCED LABOR IN SUPPLY CHAINS (2019), 
https://www.fairlabor.org/sites/default/files/documents/reports/forced_labor_guidance_update_july-2019.pdf; ETHICAL 

TRADING INITIATIVE, GUIDE TO BUYING RESPONSIBLY (2017), 
https://www.ethicaltrade.org/sites/default/files/shared_resources/guide_to_buying_responsibly.pdf; BETTER BUYING 

INSTITUTE, GUIDELINES FOR “BETTER” PURCHASING PRACTICES AMIDST THE CORONAVIRUS CRISIS AND RECOVERY (2020), 
https://betterbuying.org/wp-content/uploads/2020/04/Better-Buying-Special-Report-COVID-19-Guidance-for-Brands-
and-Retailers.pdf. 

7 See, e.g., some of the articles listed in Part IV of this Memo.  
8 INSTITUTE FOR HUMAN RIGHTS AND BUSINESS, RESPECTING HUMAN RIGHTS IN THE TIME OF THE COVID-19 PANDEMIC: EXAMINING COMPANIES’ 

RESPONSIBILITIES FOR WORKERS AND AFFECTED COMMUNITIES  (April 2020) at 
https://www.ihrb.org/uploads/reports/Respecting_Human_Rights_in_the_Time_of_the_COVID-
19_Pandemic_alternate_-_IHRB.pdf; SOMO, RESPONSIBLE DISENGAGEMENT IN THE TIME OF CORONA (April 2020) 
https://www.somo.nl/responsible-disengagement-in-the-time-of-corona/. 
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3) the contract termination stage recommendations, which involve guidance for a buyer wanting 
to terminate a contract because of a human rights harm happening at the supplier level, advising 
that the buyer should refrain from terminating unless and until the supplier proves itself unable 
and/or unwilling to provide remedy to victims and/or to take measures to prevent the 
continuation of the harm or the occurrence of future harm; for a buyer wanting to terminate for 
other reasons, such as a change in market conditions, the recommendation is that they consider 
the human rights impacts of termination and follow certain steps to exit responsibly, so as to 
mitigate said impact.  

 
2. Stakeholder Consultations 

 
To ensure the rigor, legitimacy, and relevance of the Buyer Code and the Buyer MCCs, Dadush and 
Sherman have identified the need for a wider consultation process, with relevant civil society experts, 
academics, and legal and corporate practitioners. The purpose of this consultation will be to gather 
feedback and input on these key documents so that the team can develop a more advanced draft for 
consideration by the Working Group. The team anticipates holding somewhere between 8 and 12 virtual 
meetings with various stakeholders, across three sectors: apparel, agrifood/seafood, and electronics. As 
there was significant corporate input for Version 1 of the MCCs, the consultations will be weighted heavily 
in favor of CSOs and worker / supplier organizations and representatives. Once the consultation process 
is completed, the Buyer Code and the Buyer MCCs will be finalized and presented to the Working Group 
at its next meeting in September for review and approval. 
 

3. Using the Buyer Code and Buyer MCCs 
 
Developing and providing a more robust set of MCCs, along with a Buyer Code, will not – in and of itself – 
resolve the chronic problem of human rights abuses in supply chains. There is no legal obligation for 
companies to adopt these clauses. They are, for the time being, entirely voluntary.  However, the global 
landscape with respect to human rights due diligence and reporting is quickly shifting, and we are also 
beginning to witness coordinated supplier action intended to level the playing field between buyers and 
suppliers. It therefore seems at least plausible that buyers will be increasingly incentivized—if not 
obliged—to upgrade their supply contracts to be more responsive to human rights, as time goes on. The 
toolkit offered here could help them to get/stay ahead of the curve. Furthermore, the prospects for 
successfully addressing human rights abuses in supply chains without embedding responsible purchasing 
commitments into legally binding contractual obligations, are significantly reduced. Never has this been 
more apparent than in recent months, with the emergence of Covid-19. 
 
Indeed, the importance of translating human rights commitments and policies into contractual obligations 
that have – at least – the potential to hold buyers accountable for their own behavior cannot be 
overstated. With a legitimately developed and robust contractual toolkit on hand, there is unlimited 
potential for building a coalition to support the adoption, implementation, and enforcement of these 
tools. Indeed, this work can be understood as a norm-setting exercise, the products of which could be 
taken up by any number of actors, including motivated brands, but also investors, trade unions, industry 
associations, CSOs, and governmental organizations. The MCCs and the Buyer Code are therefore only 
one piece – but a unique and central piece – of the work that needs to be done in order to strengthen the 
frameworks for holding buyers to their human rights commitments.  
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3.1 The Buyer Code of Conduct – How would it be operationalized?  

The Buyer Code could be included in the supply agreement, as a part of Schedule P to the MCCs; or, if the 
buyer in question wishes to keep Schedule P more focused on suppliers, the Buyer Code could be included 
as a new schedule to the MCCs (“Schedule Q”). Alternatively, the Buyer Code might not be included in the 
agreement at all and exist on the company’s corporate governance books as a matter of general corporate 
policy.9 Thus, the Buyer Code itself is amenable to different appetite levels for enforceability and 
accountability.  

If included as a part of Schedule P or Schedule Q, these provisions would be enforceable by the parties. If 
adopted as corporate policy, the Buyer Code would be enforceable by management or owners, depending 
on the corporate governance structure of the company. Whichever option the buyer chooses, the main 
objective in providing a template for a pan-industry Buyer Code is to inspire buyer-companies to develop 
their own version, suited to their particular needs, industries, and human rights concerns. In this way, the 
Buyer Code works much like the MCCs, in that it need not be adopted wholesale and can be tailored and 
adjusted, according to company needs and concerns. For purposes of the consultation, we’ve assumed 
the Buyer Code would be included as Schedule Q to the supply agreement. 

As suggested above, while the prospects remain somewhat remote at this stage, it is possible that 
suppliers may converge and coordinate—perhaps through industry associations—around a requirement 
that the Buyer Code (or something like it) and the attending Buyer MCCs be included in their supply 
contracts. It is also possible to imagine how including certain MCCs in a supply contract might help a buyer 
to satisfy certain due diligence requirements applicable in its jurisdiction(s).  

3.2 The Buyer MCCs – How would they be used? 

The Buyer MCCs are designed for adoption by companies that have a higher level of appetite for 
integrating responsible purchasing practices into their supply chains. Some provisions in the Buyer MCCs 
create new contractual liabilities for the buyer but not in the traditional sense. Typically contract 
compensation for breach is financial and for the sole benefit of the counterparty to the agreement. By 
contrast, one of the key updates to Version 1.0 proposed here is to place worker or victim-focused 
remediation at the center of the response strategy for addressing Schedule P/Q breaches and to fairly 
apportion the responsibility for remedy between buyers and suppliers. Thus, remedy may be 
compensatory or non-financial, depending on the human harm (Schedule P/Q breach) at issue.10 

In this way, the proposed Buyer MCCs help to align the broader MCC project with the UNGPs, which expect 
that when a business or buyer contributes (as distinct from “caused”, which refers to a buyer’s direct 
action under the UNGPs) to a human rights harm, they will (1) discontinue their conduct; (2) participate 
in legitimate processes to remedy the harm to which they contributed; and (3) seek to use and build 

 

9 Companies choosing this option and wishing to be in compliance with the UNGPs should note that the latter would require 
that the Code be fully embedded in company operations, and appropriately supported with resources and internal 
accountability. 

10 Under the UNGPs, remediation is both backwards looking and forward looking. It is backwards looking because it attempts 
to make people whole for the harm they have suffered. It is forward looking because it seeks to prevent future recurrence 
of the harm. There are many different forms of remedy, including “apologies, restitution, rehabilitation, financial or non-
financial compensation and punitive sanctions (whether criminal or administrative, such as fines), as well as the 
prevention of harm through, for example, injunctions or guarantees of non-repetition.” (Guiding Principles, commentary 
to Principle 25). 
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leverage to influence suppliers and others to resolve the problem. If leverage does not work, the business 
will consider termination, but only as a last resort, taking into account the human rights impacts of doing 
so (e.g., shutting down a factory and throwing people out of work).11 Where the buyer does not contribute 
to the harm, but is directly linked to the harm through its operations and services, it is not expected to 
provide remedy, but is expected to use or build its leverage to prevent the harm’s recurrence.12  

Without this shift towards third-party remediation, there is an inherent (and morally problematic) 
misalignment between the benefits accruing from bilateral contractual remedies and the harms that fall 
upon worker victims and the wider community.  

3.3 Challenges 

The Report indicates that in developing the MCCs, the Working Group wanted to offer contractual 
protections for human rights that would be “legally effective and operationally likely.” In other words, 
addressing the legal exposure and risk management concerns of buyers was an important dimension of 
the project. To preserve consistency with this approach, we focus on those aspects of contractual practice 
that buyers can change and improve now, without having to revamp their entire supply chain. This has 
advantages with respect to increasing the likelihood of adoption. At the same time, it means that, even if 
adopted wholesale, the contractual toolkit provided here would not fix the entire human-rights-in-supply-
chains problem. For example, tainted supply chain problems can become much harder for buyers to 
address depending on the complexity of the supply chain (how many tiers and intermediaries exist 
between the buyer and the at-risk workers), which in turn depends on the industry at issue. The 
agricultural commodities and extractives are particularly challenging in this regard. This toolkit is therefore 
perhaps most appropriate for improving the contracts that buyers enter into with their direct (or only a 
few steps indirect) suppliers.13 

It should also be recognized that the success of this work may be tied to, or facilitated by, consumer 
preferences. Indeed, more and more consumers wish to support brands and retailers that are actively 
working to improve the human rights performance of their supply chains and to avoid those that are not. 
Such preferences can lead to reputational loss for companies with tainted supply chains. However, 
reputational loss is not the only harm to business from involvement in human rights harm. Other 
components of the business case include contract delays, reduced access to capital markets, inability to 
comply with the government procurement requirements or the requirements of preferred business 

 

11 See UN OFFICE OF THE HIGH COMMISSIONER ON HUMAN RIGHTS, THE CORPORATE RESPONSIBILITY TO RESPECT HUMAN RIGHTS 79, 
https://www.shiftproject.org/resources/publications/the-corporate-responsibility-to-respect-human-rights-an-
interpretive-guide/. 

12 UN OFFICE OF THE HIGH COMMISSIONER ON HUMAN RIGHTS, THE CORPORATE RESPONSIBILITY TO RESPECT HUMAN RIGHTS 15, 
https://www.shiftproject.org/resources/publications/the-corporate-responsibility-to-respect-human-rights-an-
interpretive-guide/. 

13  It should be noted, however, that under the UNGPs, all buyers have a responsibility to assess and address the human 
rights issues in their supply chain, no matter how complex and lengthy it is. Buyers should not rely upon a business model 
tainted by human rights abuses occurring at the lowest rungs of the chain (e.g., cobalt mining by forced child labor in 
hazardous conditions in the Democratic Republic of Congo). Rather, buyers have a responsibility to respect human rights 
and to remedy human harms that they cause (or contribute to) beyond the contract with direct suppliers. The toolkit 
offered here can serve as a useful point of reference for how to operationalize and institutionalize this multi-tiered 
responsibility. 
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partners, and management distraction. Nevertheless, a lack of consumer pressure could make it harder 
to meet the Working Group’s “operationally likely” objective.  
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Annex 1: The Problem of Purchasing Practices  

Below is a non-exhaustive list of purchasing practices that can place strain on the supplier and contribute 
to human rights issues. While some of these practices may not immediately appear to be human rights 
related, they fall under the category of poor business practices that either cause, contribute, or are linked 
to human rights harms under the UNGPs. Further, they exacerbate the risk that human rights harms will 
occur within the buyer’s supply chain: 

• Aggressive price negotiation, often below the cost of production 
• Buyers utilizing their leverage as large consumers to pit different suppliers against each other, and 

to compete on price, including threatening to walk away from the contract if they don’t lower 
their price from one order to the next 

• Selecting suppliers purely on the basis of contract price rather than human rights performance, 
commitment, or capacity 

• Refusing to enter into written contracts 
• Late orders and short lead times 
• Short notice order cancelations, particularly in relation to perishables 
• Engaging in unilateral modifications to the contract without offsetting costs for the supplier (e.g. 

by providing additional time to deliver or a higher per unit price to cover overtime wages for 
workers) 

• Interpreting any feedback, objections, or concerns from the supplier as a rejection or anticipatory 
termination of the contract  

• Inability of suppliers to exercise contractual rights they may have due to transaction costs or 
potential loss of present and future business. 

• Inability of suppliers to obtain appropriate contractual rights at the commercial bargaining stage 
due to insufficient leverage, economically or businesswise. 

• Inaccurate product specifications that require last minute changes 
• Poor internal communication that keeps purchasing and ethical teams in silos 
• Lack of support to meet ethical standards and lack of rewards when standards are met 
• Irresponsible uses of Force Majeure clauses to exit contracts 

These practices can squeeze suppliers to the point of undermining their ability to comply with the buyer’s 
own human rights policy(ies). When buyers interfere with their suppliers’ ability to deliver and comply 
with human rights policies, they can be described as “contributing to an adverse human rights impact,” 
as defined in the UNGPs and interpreted here. 

Bad for human rights, bad for business 

The practices outlined above have various impacts on workers’ human rights, including: 

• Suppliers utilizing opaque labor networks and engaging in potentially dangerous unauthorized 
and unregulated sub-contracting, which can involve, among other things, modern slavery 
practices, child labor, unduly registered employees,14 and hazardous working conditions 

 

14 This term relates specifically to employees in Latin America, including nationals of the State in question, who work off the 
books and are not registered in the labor system. These employees have no access to any benefits from the State 
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• Irregular working hours or excessive overtime work 
• Unpaid overtime 
• Increased pressure on workers, which can lead to adverse health consequences, including but not 

limited to suicide (e.g. Foxconn) 
• Increased tension between workers and supervisors that can lead to abuse 
• Knock-on effects on female workers’ ability to find childcare, support their families, return home 

safely at night, and produce good quality work the next day 

Intensifying human rights risks is, in turn, bad for the buyers’ business and can lead to: 

• Damage to reputation 
• Loss of consumer confidence, which can lead to boycotts and class action lawsuits (e.g. consumer 

law cases brought against Mars, Hershey, and Nestle for having child-slave labor in the cacao 
supply chain and Costco for buying from seafood companies engaged in slave-fishing) 

• Loss of investor confidence and reduced ability to access capital markets as a result of the rapidly 
increasing use of ESG factors and the UNGPs by investors, investment banks, and export credit 
agencies 

• Reduced ability to enter new markets due to products being perceived as tainted with human 
rights abuse, which may cut off access to government contracts and other opportunities 

• Increased exposure to litigation from victims, shareholders, consumers, regulators, business 
partners, etc., including exposure to claims based on failure to conduct human rights due 
diligence, fiduciary duty claims, statutory noncompliance, etc. 

• Reduced supply chain resiliency due to delays and disruption (because of worker strikes and 
disputes and efficiency drops) and increased operational costs 

• Reduced ability to attract and retain talented younger employees for whom social impact is an 
increasingly relevant factor in their employment decisions 

• Top management distraction 

On the other hand, addressing these issues can generate positive impacts for the business’s bottom line: 

• Enhanced ability to respond to rapidly changing market demands 
• Future proofing (e.g., a duty to conduct human rights due diligence is increasingly becoming a 

legal standard) 
• Supply chain resiliency, productivity, and efficiency 
• Enhanced ability to meet the Sustainable Development Goals 
• Becoming a business partner of choice 
• Becoming an investment of choice 
• Becoming an employer of choice 

 

(including retirement, notice, compensation in the event they are fired, paid vacations, etc.) and their employers do not 
pay for social contributions).  
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