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           08th May, 2019 

 
 
Power companies ask whether Nepra can revise tariff retrospectively 
The counsel for six power companies has contended whether National Electric Power Regulatory 
Authority (Nepra) vide order dated 09/01/2013 can retrospectively revise tariff and reduce it to an 
extent where project became unviable. A three-member special bench, headed by Justice Mushir 
Alam, heard the petitions against the verdict of a division bench Sindh High Court on Tuesday. 
 
Ali Zafar, representing Omni, Sukkur, Thatta, Shikarpur Power (Pvt) Ltd, Lucky Cement Ltd and 
Galaxy Textile Mills submitted that the Nepra''s determination of tariff is a blatant violation of law 
because Nepra has not determined the tariff in a manner which gives any chance to the petitioners to 
make any profit. 
 
The determination of the tariff is such that it causes loss to the petitioners and that is why the 
petitioners are unable to produce and generate electricity. 
 
The Small Power Plants (SPPs) have challenged the Nepra jurisdiction to re-determine the tariff in 
Sindh High Court. The SHC had held that it is arbitrable. The Sukkur Electric Power Company 
Limited (Sepco) and Nepra then filed the appeal against the SHC decision regarding the matter. 
 
He argued if it is decided that Nepra has the jurisdiction to decide the tariff afresh, no retrospective 
effect can be given to the tariff determination made by Nepra dated 09/01/2013. The word 
retrospectivity does not imply that old projects would be given reduced tariffs from January 2013 
onwards, therefore, Nepra may determine any tariff so long as it is applicable for new projects to be 
established post-February 2012 or January 2013. 
 
Ali Zafar contended that the counsel for Nepra and Sepco had argued that the petitioners were 
allowed to set up the plant and supply the electricity on a "provisional basis". He said the petitioners 
were entitled to be paid according to the Power Purchase Agreement (PPA) subject to revision of the 
tariff by Nepra. 
 
The PPAs signed before February 2012 should be protected for the entire 14-year life of the project. 
It has been admitted that PPAs were executed and valid. It has been admitted that PPA contained an 
arbitration agreement namely Article 10.2, he added. 
 
He asked the bench to decide whether the dispute is arbitrable and has been validly sent under 
Section 20 of the Arbitration Act, 1940. Under Article 10.2 all disputes have been agreed by the 
parties to be decided by arbitration. This includes present and future disputes and disputes regarding 
payments, he said. 
 
He said, "We are not arguing that the arbitrators shall determine the tariff nor have the courts below 
referred such a dispute to the arbitrators." 
 
The petitioners started negotiations with the distribution companies in pursuance of the Policy 
applied for generation licences from Nepra. The Nepra granted the generation licence under Section 
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15 of the NEPRA Act to the petitioners on 13/10/2010. In this generation licence, it was provided 
that the petitioners are entitled to generate electricity in terms of the 2009 Policy. 
 
In the notice of 15/06/2007, NCPPs were given the authority to enter into PPAs with mutually agreed 
rates without making any application for determination of tariff under the 1998 Rules or seeking 
approval under the 2005 Regulations. 
 
The publication of NEPRA advertisement, dated 01/02/2012, was attempting to revise the earlier 
PPA and is contrary to the previous actions and without legal basis. The provisions of PPA are 
legally binding and the tariffs between the parties are not subject to review or adjustment by the 
Nepra. 
 
The Nepra published advertisement in the newspaper on 01/02/2012 stating that: "The permission 
granted by National Electric Power Regulatory Authority (NEPRA) through notice published on 15th 
June 2007 and other communications, whereby as a short-term measure the small Power Producer 
(SPPs)/Captive Power Plants (CPPs) were allowed to sell surplus power to any Distribution 
Company/Central Power Purchasing Agency (CPPA) and Bulk Power Consumer (BPCs) at mutually 
agreed rates is hereby modified to the extent that all SPPs/CPPs who intend to sell electricity power 
to DISCOs/CPPA under Tariff (Standards and Procedure) Rules, 1998 or through Distribution 
(Standards) Regulations, 2005." 
 
The Sepco and Hesco in fact then made an application under Section 32 to Nepra dated June 2012 
for approval of the PPA (and not for determination of the tariff). However, vide its decision dated 
09/01/2013, Nepra decided that while NEPRA had accepted the policy framework for new captive 
power plants, Nepra does not agree to the tariff contained therein, and instead went on to determine 
the tariff under Section 31. In such determination, the tariff was significantly reduced and, as a result, 
the petitioner was not able to provide electricity at a loss. 
 
The Nepra has determined the tariff as an upfront tariff when the 2009 Policy was approved by it and 
subsequently this was re-affirmed when the generation licence was given to the petitioners and they 
were allowed to generate electricity under and in accordance with the 2009 policy. 
 
He contended that once the upfront tariff is approved by Nepra then there cannot be another 
determination later. It is also clear from the fact that when notice dated 01/02/2012 was sent by 
Nepra, in this notice Nepra very clearly stated that the "permission already granted by Nepra is 
hereby modified," This means that even according to Nepra, the tariff has already been determined, 
and now Nepra had decided to modify the tariff. 
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